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JANICE BETHUNE, : COMMONWEALTH OF
KISHA BOULWARE, :  PENNSYLVANIA

SHALITA CANTY and :  COURT OF COMMON PLEAS
DIANE PENA, :  PHILADELPHIA COUNTY
Each individually on behalf of :  CIVIL TRIAL DIVISION

themselves and on behalf of all
others similarly situated,

Plaintiffs, MAY TERM, 2008
) .

MAXIM HEALTHCARE SERVICES, INC. NO. 00186
Defendant. :

JOINT STIPULATION OF SETTLEMENT AND RELEASE

Plaintiffs Janice Bethune, Kisha Boulware, Shalita Canty and Diane Pena, individually
and on behalf of all others similarly situated, and Defendant Maxim Healthcare Services, Inc., by
and through their respective counsel of record, each agree to resolve the above-captioned case

through this Joint Stipulation of Settlement and Release.

L
DEFINITIONS

1. “Action” or “Class Action” shall mean the civil action filed on May 5, 2008 in
the Pennsylvania Court of Common Pleas, Philadelphia County entitled Janice Bethune et al.
v. Maxim Healthcare Services, Inc., Case No. 00186, May Term, 2008.

2. “Claims Administrator” shall mean an independent administrator, who shall
serve as the Claims Administrator, and be jointly approved by Maxim and Class Counsel. The
Claims Administrator shall be responsible for all tasks customarily performed by a claims
administrator, including but not limited to: (i) mailing the Notices and Exclusion Forms to

Class Members; (ii) tracking returned Exclusion Forms; (iii) establishing a settlement fund;



(iv) paying claims from the Settlement fund; (v) preparing any required tax filings and returns;
and (vi) notifying the Parties of, and resolving any disputes regarding, claims by the Class
Members. The costs and fees incurred by the Claims Administrator shall be paid first from any
interest that accrues in the Settlement Account, less any applicable taxes on such interest, with
the remainder of such costs and fees to be borne solely by Maxim (separate and apart from any
monies specified below which Maxim agrees to pay to resolve this Action).

3. “Class” or “Class Members” shall mean Plaintiffs Janice Bethune, Kisha
Boulware, Shalita Canty and Diane Pena, and all living persons currently or formerly
employed by Maxim in a Covered Position during the Class Members’ Released Period.

4, *Class Counsel” shall mean Alan M, Feldman, Thomas M. Marrone, Thomas
Martin, and Bruce M, Ludwig, collectively.

5. “Class Member Distribution Amount” shall mean the sum of $750,000, which
constitutes the portion of the Settlement Amount available to be distributed to the Class
Members per this agreement.

6. “Class Members’ Released Period” and “Class Representatives’ Released
Period” shall mean the period from May 5, 2005 to and including the Execution Date. Claims
arising from employment in other time periods are not covered by this Settlement and Release.

7. “Class Representatives” or “Plaintiffs” shall mean Plaintiffs Janice Bethune,
Kisha Boulware, Shalita Canty and Diane Pena.

8. “Certified Mail” shall mean Certified Mail™ sent by the United States Postal
Service with proper postage affixed.

9. “Court” shall mean the Pennsylvania Court of Common Pleas, Philadelphia

County.




10.  “Covered Positions” shall mean any non-supervisory job classification that
includes the direct provision of non-professional home care services in the Commonwealth of
Pennsylvania to clients of Maxim, including but not limited to job classifications described as
“direct service worker,” “certified nurses assistant” (“CNA”), “direct care provider,” “personal
care aide,” “homemaker,” “home health care worker,” “home care worker,” or “home health
aide.”

11. “Defendant” shall mean Maxim.

12. “Exclusion Form” shall mean the document attached hereto as Exhibit F, the
Request for Exclusion Form approved by the Parties and subject to Court approval that a Class
Member must submit to exclude himself or herself from the release of claims granted pursuant
to this Settlement,

13.  “Execution Date” shall mean the latest date this Stipulation is signed by any
Party.

14, “Judgment” shall mean the Order of Final Approval entered by the Court.

15. “Maxim” shall mean Defendant Maxim Healthcare Services, Inc., each of its
affiliates, including, without limitation, parents and subsidiaries, affiliated corporations,
predecessors, successors, divisions, joint ventures and assigns, and each of those entities’ past
or present directors, officers, employees, partners, members, managers, principals, agents,
insurers, co-insurers, re-insurers, shareholders, attorneys, personal or legal representatives.

16.  “Notice of Final Approval” shall mean the Notice of Final Approval

substantially in the form attached hereto as Exhibit E.




17.  “Order of Final Approval® shall mean an order to be entered and filed by the
Court entitled “Order Determining Good Faith and Granting Final Approval of Settlement,”
substantially in the form attached hereto as Exhibit D.

8. “Party” or “Parties” shall mean the Class Representatives, Class Members,
and/or Defendant as the context requires.

19. “Payments for Overtime Wages and Related Interest and Liquidated Damages™
or “OT” shall mean the portion of the Settlement Amount attributable to payment for wages for
hours recorded in excess of 40 hours per week for which no overtime premium was paid, as
reflected in Maxim’s payroll data records, during the Class Members’ Released Period, plus
accrued interest and/or liquidated damages claimed

20.  “Payments for Travel Time and Related Interest and Liquidated Damages” or
“TT” shall mean the portion of the Settlement Amount attributable to a payment to compensate
Class Members for wages allegedly due during the Class Members’ Released Period, for hours
spent traveling between locations where class members provide service to more than one
location on a given day, plus accrued interest and/or liquidated damages claimed

21.  “Preliminary Approval Date” shall mean the date the Court executes and files
the Preliminary Approval Order.

22.  “Preliminary Approval Order” shall mean an order to be executed and filed by
the Court entitled “Order Granting Preliminary Approval of Settlement and Setting a
Settlement Hearing,” substantially in the form attached hereto as Exhibit B,

23, “Preliminary Notice” shall mean the Notice of Pendency of Class Action and
Notice of Hearing On Proposed Settlement for Court Approval to be approved by the Court,

substantially in the form attached hereto as Exhibit C, to be distributed to Class Members.




24.  “Return Receipt” shall mean the Return Receipt service offered by the United
States Postal Service.

25.  “Regular Rate of Pay” shall mean the actual hourly rate paid to a class member
for any given week or the weighted average of the individual employee’s hourly rate if the
employee has been paid at two or more hourly rates in a work week.

26.  “Settlement Amount” shall mean One Million Two Hundred Thousand Dollars
($1,200,000.00) to be paid by Maxim to the Claims Administrator for distribution to the Class
Members, Class Representatives and Class Counsel, and to cover certain costs pursuant to this
Settlement.

27. “Settlement Effective Date” shall mean the latest of the following dates:

(a)  the date of final affirmance on appeal of the Judgment;

(b) the date of final dismissal with prejudice of the last pending appeal from
the Judgment; or

(c) if no appeal is filed, the expiration date of the time for filing or noticing of
any form of valid appeal from the Judgment.
Notwithstanding the foregoing, any proceeding or order, or any appeal or petition for a writ
pertaining solely to attorneys’ fees or an appeal by a class member pursuant to Article XIX
concerning eligibility to receive funds from the settlement or the amount the class member is
eligible to receive shall not, by itself, in any way delay or preclude the Judgment from becoming
final.

28.  “Settlement Hearing” shall mean a hearing set by the Court for the purpose of

(i) determining the fairness and reasonableness of the Stipulation pursuant to class action




procedures and requirements; (ii} certifying the class for purposes of settlement; and (iii)
entering Judgment.

29,  “Stipulation” or “Settlement” shall mean this Joint Stipulation of Settlement and
Release, and the actions described herein.

30.  “Unknown Claims” means any Released Claims that any Class Representative
or Class Member does not know or suspect to exist in his or her favor at the time of the
Judgment and which, if known by him or her, might have affected his or her Settlement with
and release of the Released Parties, or might have affected his or her decision to opt out of the
Class or to object to the Settlement.

1L
RECITALS!

31. On May 35, 2008, the Class Representatives commenced the Class Action
against Maxim in the Court. In the Class Action, Plaintiffs alleged on behalf of a class of
Maxim employees that they and the Class were not paid sufficient compensation for all time
worked, including interest and penalties. Specifically, Plaintiffs alleged that they and the Class
were owed compensation for (1) time they spent in transit between appointments with clients,
including compensation at an overtime rate where the inclusion of transit time as compensable
time would have resulted in more than 40 hours of time worked per week; and (2)
compensation at an overtime rate for all hours worked over 40 per week.

32.  The Class is comprised of approximately 1,155 employees and former

employees.

All representations made by the Parties herein are contingent upon the Settlement being approved
by the Court. The Parties agree that if this Settlement is not approved by the Court and litigation
is resumed, all legal theories, defenses and arguments are preserved for the parties and nothing
herein will be deemed an admission against either party.




33.  Plaintiffs believe this Action is meritorious under the Pennsylvania Minimum
Wage Act, 43 Pa. Stat. Ann. §333 et seq. ("PMWA”), and the Pennsylvania Wage Payment
and Collection Law, 43 Pa. Stat. Ann. §260 et seq. (“WPCL").

34.  Maxim denies any liability or wrongdoing of any kind associated with the
claims alleged by Plaintiffs, and Maxim further contends that it has complied with ali
applicable state wage and hour laws. Nonetheless, Maxim has agreed to resolve this Action via
this Stipulation in order to avoid the disruption and expense of litigation. Maxim has since
January 1, 2008 paid employees in Covered Positions at an overtime rate for all hours recorded
in excess of forty per week.

35.  Following the filing of the Class Action Complaint, the Parties participated in
substantial discovery, including the exchange of information and documents relating to the
employees who worked in the Covered Positions; the number of hours worked by those
employees on a weekly basis; the number of appointments per Class Member per day; the
amount of time spent by Class Members in transit between appointments; and Maxim’s
methods of calculating regular rates and overtime. The Parties then engaged in extensive
negotiations with the assistance of a very experienced neutral mediator, the Hon. Diane Welsh
(Ret.), and reached an agreement to settle this Action on the terms set forth herein,

36.  Class Counsel represent that they have conducted a thorough investigation into
the facts of this case, and have diligently pursued an investigation of the Class Members’
claims against Maxim, including (i) interviewing Named Plaintiffs and analyzing the results of
the interviews; (ii) obtaining and reviewing relevant documents from public sources, Class
Members and Maxim; (iii) participating in numerous calls and meetings with counsel for

Maxim; (iv) obtaining wage, hour and scheduling data from Maxim’s business records, doing




sampling to test the accuracy of that data, employing an expert to analyze and perform
calculations of that data; and (v) researching the applicable law and the potential defenses.
Based on their own independent investigation and evaluation, Class Counsel are of the opinion
that the Settlement is fair, reasonable and adequate and is in the best interest of the Class
Members in light of all known facts and circumstances, including the risk of significant delay
and defenses asserted by Maxim. Maxim and its counsel also agree that the Settlement is fair,
reasonable and adequate under the facts and circumstances.

37.  The entry of Judgment in this Action shall dismiss with prejudice all claims
related to payment of wages during the Class Members’ Released Period that were or that
could or should have been alleged in Plaintiffs’ complaint in this Action. The Parties will
cooperate and take all steps necessary and appropriate to obtain preliminary and final approval
of this Settlement, to promptly effectuate its terms, and to have this Action dismissed with
prejudice.

III.
TERMS OF SETTLEMENT: MONETARY

38. Payments To Class Members:

(a)  The Settlement Amount shall be paid, subject to approval of the Court,
under the amounts and terms set forth below.

(b) With respect to the Class Member Distribution Amount, Class Counsel
developed a formula that results in the complete distribution of the Class Member Distribution
Amount based on, in part, work hours reflected in payroll records in excess of 40 in a week and,
in part, on the length of employment and wages received for all Class Members in the Released
Period. The amount, if any, to be paid to each such participating Class Member shall consist of

{1) OT and (2) TT. The underlying data used in making this calculation came from Maxim’s




records, which Maxim has supplied to Class Counsel, and which Class Counsel will in turn
supply to the Claims Administrator.

(¢)  The amount paid to each class member for OT shall be, as calculated by
Class Counsel from payroll data produced by Maxim, equal to the number of work hours
reflected in payroll records for each Class Member (which do not include travel time) in excess
of 40 per week multiplied by one-half the employee’s “Regular Rate of Pay” plus simple interest
at 6% per year from the employee’s regular paid dates through 2008.

(d)  The total amount available for OT payable to Class Members as calculated
by the formula in paragraph 38(c) is approximately $480,000. The balance after deducting this
amount from the Class Members’ Distribution Amount is approximately $270,000 which shall
be the total amount of the Class Member Distribution Amount remaining available for
distribution to eligible Class Members as TT.

()  The parties acknowledge that the actual travel time spent by individual
class members cannot be readily calculated. The parties have made reasonable assumptions
concerning the amount of travel time spent by individual class members and believe that the
amount available from the Class Members’ Distribution Amount after deducting payments for
OT reasonably approximates the total claim for travel time based upon the Pennsylvania
minimum wage rate applicable during the years involved. Because actual travel time cannot be
readily calculated, however, the parties have agreed to distribute the amount available for TT on
a pro rata basis as follows; each individual Class Member shall be entitled to a payment for TT
equal to the individual’s total wages paid from May 1, 2005 through April 25, 2009, divided by
the total wages paid to Class Members during that period times the amount available for

distribution as TT payments.




39.  Settlement Account:

(a)  Maxim shall pay the Settlement Amount into a settlement account
(“Settlement Account™), which shall be an interest bearing bank account, from which the Claims
Administrator shall pay: (1) all amounts due to Class Members under the Stipulation; (2) Class
Counsel’s attorneys’ fees, costs and expenses; (3) incentive payments to the Class
Representatives; and (4) the cost, expenses and payment to any Class Member pursuant to any
appeal under Paragraph 732

(b)  All taxes on the income of the Settlement Account and tax-related
expenses incurred in connection with the tax reporting of the Settlement Account shall be paid
out of the income of the Settlement Account. Any income remaining after payment of such taxes
and tax-related expenses shall remain in the Settlement Account and be distributed to Maxim in
accordance with the provisions in Paragraph 45(d) below.

(c) The Settlement Account shall be funded by Maxim in the amount of
$1,200,000.00, which represents the entire Settlement Amount, within thirty (30) calendar days
after the Preliminary Approval Date. Under no circumstances shall Maxim be required to
provide additional funds to the Settlement Account.

(d)  Should Maxim fail to make a timely payment, as required by this
Agreement, Class Counsel, at their sole discretion, shall have the option of enforcing or
rescinding this Agreement after giving notice to Maxim in writing pursuant to paragraph 68, and

providing ten (10) days from such notice for Maxim to make payment. Upon rescission, Class

The parties anticipate that interest earned on the Settlement Account, combined with funds
available from uncashed settlement checks will be sufficient to cover the cost, expenses and
payment to any Class Members pursuant to any appeal under Paragraph 73. Under no
circumstances will Maxim be required to pay any additional amounts to cover any such costs,
expenses and payment.

10




Counsel may assert, as a breach of this Agreement, any claim against Maxim that Plaintiffs could
have asserted in the Civil Action, including but not limited to claims for unpaid wages,

liquidated damages, costs, attorneys’ fees and interest. Upon enforcement, in addition to any
ordered payment of funds agreed to under this Agreement, the prevailing party may seek all their
attorneys’ fees and costs accrued in the defense or prosecution of the enforcement action.

40.  Attorneys’ Fees: Subject to the approval of the Court, based upon an affidavit

documenting work performed and costs and expenses incurred, the Claims Administrator shall
pay to Class Counsel, from the Settlement Account, the sum of $430,000.00 in attorneys’ fees
and costs and expenses incurred to compensate Class Counsel for the work already performed
in this case and all work remaining to be performed. Maxim agrees not to oppose or argue
against the Motion of Class Counsel for such an award of fees and costs. This payment is to be
taken from the Settlement Amount. If the Court awards Class Counsel less than $430,000.00
in attorneys’ fees and costs and expenses, the residual shall revert to the Class Member
Distribution Amount for further distribution as set forth herein.

41.  Incentive Payment to Class Representatives: Conditioned upon approval by the
Court, which approval shall not be opposed or argued against by Maxim, the Claims
Administrator shall pay the following incentive payments from the Settlement Amount:
$5,000.00 each to Janice Bethune, Kisha Boulware, Shalita Canty and Diane Pena for their
services as Class Representatives. These amounts are in addition to any payment they may
otherwise receive as a Class Member. If the Court awards the Class Representatives less than a
total of $20,000.00, the residual shall revert to the Class Member Distribution Amount for

further distribution as set forth herein.
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42, In consideration for the incentive payment described above, Plaintiffs Janice
Bethune, Shalita Canty and Diane Pena each hereby agree and recognize that their employment
relationships with Maxim have been permanently and irrevocably severed, and that Maxim
does not have any obligation, contractual or otherwise, to hire, rehire, or re-employ them in the
future, Plaintiffs Janice Bethune, Shalita Canty and Diane Pena further agree not to apply for,
seek, or accept employment with Maxim in the future, and that their execution and delivery of
this Stipulation is a sufficient basis alone on which to deny any of them future employment
with Maxim without giving rise to any claims. Defendant acknowledges that plaintiff Kisha
Boulware is currently employed by Maxim and nothing in this agreement or the settlement of
this claim shall affect her employment status; provided, however, that the foregoing provisions
of Paragraph 42 shall apply to Ms. Boulware and be available to Maxim in the event that she
voluntarily leaves employment with Maxim at any time following her execution of this
Stipulation.

43,  Costs of Claims Administration: Maxim will pay the reasonable costs of claims

administration, including the cost of notice to the Class, the costs of which must be reviewed
and approved in advance by Maxim. The Parties will confer in good faith to select the most
economical and efficient claims administration possible.

44, Communications Regarding Claims Administration: Class Counsel and counsel

for Maxim may communicate ex parte, orally and in writing, with the Claims Administrator.
The Parties may provide relevant information needed for claims administration per this
Stipulation and engage in related communications with the Claims Administrator without
notice or copies to each other, Class Members or the Court. Information regarding amounts

paid to and names and addresses of Class Members no longer employed by Maxim will be
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shared with Class Counsel to facilitate communicating information about the settlement to
Class members For the purposes of this provision, Class Members who have worked at least
one shift for Maxim within the 24 weeks prior to the Execution Date shall be considered
current employees of Maxim (“Current Employees™), and under no circumstances will the
names and/or addresses of such Current Employees be divulged to Class Counsel by the
Claims Administrator and/or Maxim unless an individual Current Employee submits an
objection to the settlement, in which case the information regarding the objecting Current
Employee only may be divulged as necessary pursuant to paragraph 52.

45.  Distribution to Class Members:

(a) Class Members shall not be required to file a Claim Form. The Claims
Administrator shall make payments to all Class Members, by Certified Mail, Return Receipt
required, who do not file an Exclusion Form. One week prior to the mailing of the payments, the
Claims Administrator will mail a one page letter, by regular United States mail, to all Class
Members who do not file an Exclusion form informing them that a check is being sent to them
by Certified Mail.

(b)  Checks issued to eligible Class Members pursuant to this Stipulation shall
remain negotiable for a period of one hundred twenty (120) days from the date of mailing (and
ninety (90) additional days if re-mailed to a different address), and the funds associated with any
checks which are not properly or timely negotiated shall revert to the Settlement Account for
further distribution as set forth herein. Claimants who fail to negotiate their check(s) in a timely

fashion shall remain subject to the terms of the Judgment.
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(©) Before mailing the letter referred to in paragraph 45(a) and issuing checks
to eligible Class Members, the Claims Administrator will update the addresses provided for all
Class Members using the NCOA database.

(d)  All funds that have reverted to or remain in the Settlement Account,
including all funds that have reverted to the Settlement Account as a result of uncashed checks,
shall be paid to Maxim by the Claims Administrator one (1) year after the Settlement Effective
Date.

()  Tax Allocation: Payments to Class Members constitute wages subject to
all applicable withholdings. The Claims Administrator will report each payment to government
authorities including the Internal Revenue Service as required by law, and shall make all
required tax deductions and/or withholdings. Class Members shall be solely responsible for the
reporting and payment of the employee’s share of any federal, state and/or local income or other
tax or any other withholdings, if any, on the payments made pursuant to this Stipulation. Maxim
will be responsible for paying the employer’s share of any applicable payroll or other taxes. The
Claims Administrator will issue an IRS Form W-2 to each Class Member receiving settlement
monies. Maxim makes no representations, and it is understood that Maxim has made no
representations, as to the taxability of any portions of the Settlement Amount payments to any
Class Members, including the payment of any costs or an award of attorney’s fees, the payments
made pursuant to paragraph 41 above, or any other payments made pursuant to this Stipulation.

(f) Settlement Payment Date: The Claims Administrator shall mail, via
Certified Mail Return Receipt required, the Settlement payments to Class Members pursuant to

paragraph 38(b) above within thirty (30) calendar days following the Settlement Effective Date.
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In the instance, if any, that a Claimant files an appeal pursuant to Article XIX, the payment, if
any, will be made within thirty (30) days of final resolution of the appeal.

(&)  The Claims Administrator shall mail by overnight mail the separate
incentive payments to be paid to the Class Representatives pursuant to Paragraph 41 above to
Willig, Williams & Davidson, Attention: Bruce M. Ludwig, 1845 Walnut Street, 244 Floor,
Philadelphia, PA 19103, within five (5) calendar days following the Settlement Effective Date..

(h)  The Claims Administrator shall mail by overnight mail the payment for all
attorneys’ fees and costs to the office of Feldman, Shepherd, Wohlgelemter, Tanner &
Weinstock, 1845 Walnut Street, 25th Floor, Philadelphia, PA 19103, within five (5) calendar
days following the Settlement Effective Date and the receipt of a properly completed IRS Form
W-9.

46.  Court Approval of Notices to the Class and a Settlement Hearing:

(a) Within 5 days of execution by all parties, the Class Representatives and
Maxim, through their counsel of record in this Action, shall file this Stipulation with the Court
and request that the Court enter the Preliminary Approval Order in substantially the same form
as attached hereto as Exhibit B, thereby scheduling the Settlement Hearing for the purposes of
determining the reasonableness and fairness with regard to the Settlement, granting final
approval of this Stipulation, and entering Judgment.

(b)  Failure of the Court to enter a Preliminary Approval Order containing the
material terms set forth in Exhibit B hereto, will be grounds for Maxim or Plaintiffs to terminate
the Settlement and the terms of this Stipulation,

()] If the Court enters the Preliminary Approval Order, then, at the resulting

Settlement Hearing, the Class Representatives and Maxim, through their respective counsel of
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