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Identifying the Auto Defect/“Crashworthiness” Case

Auto defect,

‘ ' or “crash-
'ﬁ worthiness”

AR | cases, are
47 often  hid-

- den 1in the

motor vehi-
cle accident
cases that
attorneys
see every day. Without knowing
what to look for, and particularly
in cases 1involving catastrophic
injury, attorneys often settle for
the policy limits of the other driv-
er or the uninsured/underinsured
motorist carrier, and never inves-
tigate whether or not a claim can
be brought against the auto man-
ufacturer. On other occasions,
attorneys look at certain defect
theories, but fail to examine oth-
ers, resulting in missed cases. We
know because on more than one
occasion, our firm has achieved
substantial recoveries in cases
that were turned down by others.
This article is designed to provide
practitioners with some “bullet
points” to help determine the
existence of a potential crashwor-
thiness claim.

Alan M. Feldman, Esq.

Simply stated, crashworthiness
is the ability of a vehicle to pro-
tect its occupants from serious
injury in a foreseeable, moderate-
speed crash. In any such case, it
1s necessary to prove

the crash was of a kind
that is expected to occur

the occupant’s injuries
were caused or enhanced by a
defective condition of the vehicle
which failed to protect the occu-
pant

an alternative design
existed which would have pre-
vented or mitigated the occu-
pant’s injuries

Because auto defect cases are not
always readily apparent, refer-
ence counsel is always advised
that any time a person is cata-
strophically injured in a motor
vehicle accident, a crashworthi-
ness claim must be investigated.
Because of the enormous expense
associated with bringing crash-
worthiness claims, it is only the
catastrophic claims which can
support the required level of
investment. These costs are usu-
ally in the hundreds of thousands
of dollars, and are driven by the
need to retain multiple experts,
conduct testing and/or prepare
computer simulations. In addi-
tion to the usual “damages”
experts, automotive design pro-
fessionals, accident reconstruc-
tion experts, biomechanical engi-
neers, regulatory experts and
specialized computer and/or test-
ing experts are required in virtu-
ally every case.

At our firm, in
order to 1ini-
tially evaluate
a case, vehicle
photographs
and a police
report are
required. It is
also wvital to panjel J. Mann, Esq.
take immedi-

ate steps to preserve the subject
vehicle before an insurance com-
pany sells it for salvage or the
vehicle is otherwise disposed of.
It is virtually impossible to bring
a crashworthiness claim if the
vehicle is not available for inspec-
tion by experts. Selection of a
facility which can provide safe
and secure storage is one of the
earliest decisions to be made
while investigating an auto
defect case.

While there are many potential
design defects in a vehicle which
may cause or contribute to seri-
ous injury or death, the following
is a list of frequently encountered
types of crashworthiness claims
that should be considered when
evaluating a motor vehicle
accident that has a catastrophic
outcome:

1. Fuel Tank Design: If the acci-
dent results in a fire which caus-
es loss of life or significant burn
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injuries, a “fuel fed fire” case
must be considered. The general-
ly recognized premise is that if an
occupant can survive the initial
impact, he or she should never be
killed or seriously injured by a
fuel fed fire. One theory of recov-
ery is fuel tank placement, as
tanks are often placed within a
known crush zone of the vehicle,
making the vehicle more suscep-

tible fuel leakage and resulting
fire. Other potential defects
include the design of the many
connection points that gas must
pass through as it moves through
the vehicle, such as the design
and location of the filler neck
assembly that connects the gas
cap to the tank, as well as the
fuel lines, connectors and fuel

pump.

2. Airbags: Any time an air bag
fails to deploy and an occupant
suffers a significant head injury,
an airbag claim must Dbe
explored. It is very common in
certain accidents, such as where
a vehicle strikes a tree or a pole,
for airbags to fail to deploy.
Where a failure to deploy is sus-
pected, the electronic data

recorder (the so-called “black
Continued on page 7
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box”) can supply invaluable infor-
mation. However, there are many
other types of airbag claims.
Where an airbag deploys and an
injury to the occupant’s head or
torso occurs, an airbag claim
should be considered. Some
airbags are incredibly aggressive,
deploying at speeds of 200 miles
per hour, affirmatively causing
head, neck and eye injuries. On
other occasions, airbags deploy
late in the accident sequence,
after the occupant is already
close to the airbag, also resulting
in occupant injuries. Sometimes
airbags deploy in minor, low
speed 1impacts, which would not
have resulted in injury except for
the injuries related to the deploy-
ing airbag.

3. Rollover/Roof Crush/Vehicle
Stability: Any time an SUV rolls

over on the roadway, and belted
occupants are either ejected or
crushed by the roof, a
rollover/roof crush case should be
considered. Tall, narrow vehicles
such as SUVs are especially
prone to rollover, particularly
after drivers make sudden steer-
ing inputs. Recently manufac-
tured vehicles should be
equipped with ESC (Electronic
Stability Control), which is an
intelligent braking system that
assists drivers in responding to
sudden steering inputs, minimiz-
ing the risk of loss of control of
the vehicle.

4. Seat Design/Restraints: Seat
design and seatback failures are

two types of crashworthiness
claims that are often missed. Any
time a moderate impact results
in significant injury, a seat

design claim must be considered.
Often, in relatively moderate-
speed rear impacts, seatbacks
will nevertheless collapse, caus-
ing the occupant to move rear-
ward and strike the seat behind
or persons seated in the rear of
the vehicle, with catastrophic
results. In more severe accidents
where occupants are ejected from
the vehicle, a seatbelt case must
be considered, because seatbelts
can become unlatched, the seat-
belt webbing can “pay out” during
an accident sequence, or seat
tracks can fail, causing injury to
the occupant. Seatbelts must be
designed so they fit as close to the
body as possible. There are
claims that can be brought
against vehicle and/or seatbelt
manufacturers for designing
belts that do not appropriately

Continued on page 8
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protect occupants. Finally, in
some vehicles, the absence of a
headrest may be responsible for
serious injury to the cervical
spine.

5. Tire Defects: A tire defect case
should be considered if there is a
loss of control of the vehicle.
Sometimes the  association
between loss of control and a con-
dition of the tire is relatively easy
to determine, as in the case of a
blowout. On other occasions, tire
mounting errors which can
severely impair a driver’s ability
to control the vehicle will not be
immediately apparent. Anytime
there is a loss of control of a vehi-
cle resulting in serious injury, the
tires should be examined as a
potential cause of the accident.

6. Child Safety Seats: Any time a
child riding in a carseat is seri-
ously injured in a motor vehicle
claim, there must be an evalua-
tion as to whether or not the child
seat contained any defects.
Frequently seats can become dis-
lodged from bases; there are also
seatbelt and latch issues which
must be investigated.
Additionally, the manner in

which each child seat “fits” with
specific cars should also be exam-
ned.

7. 15 Passenger Vans: Any time
there is a serious accident involv-
ing large vans, known as “15 pas-
senger vans’, a crashworthiness
case must be investigated. It is
well recognized that these vans
have significant stability and
handling problems, which are
exacerbated when the vans
become fully loaded.

8. Miscellaneous: Any time there
has been significant intrusion
into the occupant space of a vehi-
cle, resulting in catastrophic
injury, and yet the accident did
not occur at a very high speed, an
“occupant intrusion” case should
be considered. Vehicles should be
designed with side impact protec-
tion to prevent injury to occu-
pants caused by the impacting
vehicle. Doors and liftgates
should stay closed during acci-
dent sequences, and laminated
glass should be used, preventing
ejection.

The bottom line: vehicles sold in
the United States should protect

occupants from injury in moder-
ate-speed, foreseeable collisions.
If they do not, that vehicle may
not be crashworthy, and an auto
defect claim should be seriously

explored by experienced counsel.
*

Editor’s _Note: Alan M.
Feldman, founding Partner of
Feldman, Shepherd, Wohlgelernter,
Tanner, Weinstock & Dodig, has
a diverse practice which includes
auto defect (crashworthiness)
cases, medical malpractice litiga-
tion, class actions on behalf of
consumers and other significant
civil matters. You may contact
Mr. Feldman at:

afeldman@feldmanshepherd.com.

Since joining Feldman Shepherd
in 1996, Daniel J. Mann, a
partner in the firm, has aggres-
sively pursued manufacturers of
defective products, property
owners and other corporate
entities in order to obtain sub-
stantial recoveries on behalf of
injured victims and their fami-
lies. You may contact Mr. Mann
at: dmann@feldmanshepherd.com.








